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Unconstitutional

Advanced Payment of CGT Declared
Unconstitutional

On 14" March 2017, in a constitutional petition filed
by the Law Society of Kenya (LSK), the High Court
declared paragraph 11A of the Eight Schedule to the
Income Tax Act (ITA) (Paragraph 11A) as
unconstitutional.  The offending paragraph was
introduced in an amendment to the ITA under the
2015 Finance Act. Essentially, in an attempt to create
certainty on payment of capital gains tax (CGT) and
streamline operations of the Kenya Revenue
Authority (KRA), paragraph 11A requires capital
gains tax on the transfer of real property to be made
on or before the date of application for transfer of the
property at the relevant Lands Office. This
contradicted the general provisions of the ITA which
require CGT to be paid on the transfer of property as
read with the Land Registration Act (LRA) which
provides that a transfer of property is completed by
filing of the relevant instrument and registration of the
transferee as proprietor of the land at the Lands
Office.

The effect of Paragraph 11A was to make CGT
payable prior to the transfer of the property. In
practice, this meant that a seller was required to have
CGT funds in place before conclusion of the
transaction and make payment to KRA before legal
ownership passed to the buyer.
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This placed a seller without the requisite CGT
funds in a precarious position in completing a
transaction. Accordingly, the Courts held that
Paragraph 11A violates Article 40(2) (a) of the
Constitution as it is a law which arbitrarily deprives
the public of their right over property and is
therefore unconstitutional.

It should however be noted that, in spite of
demands made by LSK, KRA has not updated its i-
Tax portal to comply with the court order. The
online portal still requires assessment and
payment of CGT before: (i) stamp duty is paid and;
(i) the property transfer is completed in accordance
with the provisions of the LRA. LSK has reserved
its right to cite KRA for contempt in this regard.

If you require any further information or clarification
on the contents of this note, please contact
Oliver Fowler OliverF@kapstrat.com

Gachini Macharia  GMacharia@kapstrat.com

This bulletin is not intended to offer professional advice and you should not act upon the matters referred to in it without taking specific advice. It is not intended
to create, and receipt of it does not constitute, a lawyer-client relationship. These regular bulletins provide incisive commentary on recent legal developments. If
you have any comments on the bulletin, would like to receive further details on the subject matter or would like to stop receiving such communications from us,
please send an email to KS@kapstrat.com or call your usual point of contact at Kaplan & Stratton.
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